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By the Board:

On Septenber 24, 2001, Flageoli, Ltd. ("petitioner")
filed a petition to cancel the registration of Gail A
Mayron ("respondent”) for the mark SERI QUS MJ STURE,
regi stered for goods identified as "cosnetic and personal
care products, nanely, hand creans, body creans, ora
hygi enes in the nature of nouthwash, skin fresheners in
the nature of toners, body sports crenes, solid perfune
sticks, non-nedicated Iip balm face balns and body

soaps,” in International Oass 3.1

! Registration No. 2,468,269, issued July 10, 2001, claining
Cct ober 4, 1999 as both the date of first use anywhere and date
of first use in conmerce.
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In pertinent part, petitioner alleges that it is the
owner of Registration No. 2,275,096 for the mark SERI QUS
SKIN CARE for non-nedicated skin care lotions in
International Class 3 and that the mark has been used in
commerce since Cctober 5, 1995; that petitioner is the
owner of application Serial No. 75522195 for the mark
SERI OQUS E for facial creans, lotions and noisturizers in
International Cass 3 and has used the mark in comerce
since April 16, 1998;% that it has used its marks in
commerce prior to respondent’s first use of her mark; that
“[respondent’s mark] is so confusingly simlar to
petitioner’s trademarks that confusion, m stake, and
deception, inter alia, in the relevant public is likely to
result”; that petitioner’s mark SERI OQUS SKIN CARE i s
fanobus “havi ng been advertised and narketed to mllions of
consuners and sold over nationw de television for severa
years”; that respondent’s nmark SERI QUS MO STURE “has the
effect of diluting petitioner’s mark SERI QUS SKIN CARE in
violation of [15 U.S.C. 8 1125(c)(1)]”; and, as a result
thereof, that petitioner will be damaged if respondent's

registration is not cancell ed.

2 On January 15, 2002, application Serial No. 75522195 matured
into Registration No. 2,530,172 for the mark "SERI OQUS E' for skin
care products, nanely, facial creans, |otions and noisturizers in
I nternational O ass 3.



Cancellation No. 92032495

A status and title copy of petitioner’s pleaded
registration for SERIOQUS SKIN CARE was not filed with the

petition to cancel.

In its answer, respondent admits that “[p]etitioner
is the current owner according to the Patent and Trademark
O fice assignment records of Registration No. 2,275,096";
that “[p]etitioner is the current owner according to the
Pat ent and Trademark O fice assi gnnment records of
Trademar k Application Serial No. 75/522,195 (now
Regi stration No. 2,530,172) for the mark "SERI QUS E" on
skin care products, nanely, facial creans, |otions and
nmoi sturizers in International Cass 3”; and that
respondent is the owner of Registration No. 2468269 for
the mark SERI OQUS MJ STURE on hand creans, body creans and
face bal ns and skin fresheners. Respondent otherw se
denies all other salient allegations in the petition or
states she is without know edge or information sufficient
to forma belief as to the truth of the averments in
certain allegations. Respondent al so asserted certain pro

forma affirmati ve def enses.
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At trial, neither petitioner nor respondent
i ntroduced evidence.® Also, neither petitioner nor

respondent filed a trial brief.

On August 19, 2003, the Board issued an order
allowi ng petitioner tinme to show cause why the Board

should not treat its failure to file a brief as a

concession of the case under Trademark Rule 2.128(a)(3).

On Septenber 17, 2003, petitioner responded to the
Board’ s show cause order wherein it argued that it was
“unable to address the briefing schedule in the within
matter” due to an illness in the famly of petitioner’s
counsel of record.* Petitioner requested the Board to

reopen the briefing deadlines.

Respondent has opposed petitioner’s request to reopen

the briefing periods.

Turning to the Board s show cause order, we accept

petitioner’s response as evidence that it has not |ost

3 As reset by the Board on Septenber 2, 2002, discovery cl osed

on Decenber 13, 2002 and petitioner’s testinony period closed on
February 13, 2003.

4 In areply brief, petitioner el aborated on the circunstances
and stated that “petitioner's attorney, a sole practitioner, was
the primary caretaker of her nother, who fell ill in Cctober,
2002 and was hospitalized in Decenber, 2002. From Cctober, 2002
t hrough March, 2003, Petitioner's attorney was traveling every 2-
4 weeks between Los Angel es and New Jersey caring for her nother.
During that tine, Petitioner was unable to offer any evidence in
its behalf during the testinony period, which closed on February
13, 2003.”
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interest inthis matter. Accordingly, the order to show

cause i s hereby di scharged.

W now turn to petitioner’s notion to reopen the tine
for it to fileits trial brief. Under Fed. R Cv. P.
6(b), a noving party nust show that its failure to act
during the tinme previously allotted therefor was the
result of excusable neglect. See TBMP § 509.01(b) (2d ed.
June 2003). Although we found that petitioner has not
|l ost interest in this case, we do not find that petitioner
has nmade the necessary showing that its failure to file a
trial brief in this case was the result of excusable
neglect. See Gaylord Entertainnent Co. v. Calvin Gl nore
Productions Inc., 59 USPQ2d 1369, 1372 (TTAB 2000).
Petitioner has not sufficiently explained why it did not
file a notion or otherw se request additional tine to file
atrial brief. Inits reply brief, petitioner’s counsel
states that she was preoccupi ed from Cctober 2002 unti |
March 2003. However, petitioner’s counsel offers no
expl anation as to why she del ayed taking action after
March 2003 and only filed petitioner’s request to reopen
the briefing periods nearly six nonths thereafter in
response to the Board s show cause order. Accordingly,
petitioner’s notion to reopen the tine for it to file its

trial brief is hereby denied.
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Even if the Board did find excusabl e neglect and
agreed to reopen the briefing periods, allow ng the
parties to file briefs would be of little value in view of
the scant record before us. Petitioner failed to take any
testinony or offer any evidence in its behalf during its
testinony period. Furthernore, as noted previously,
petitioner did not submt current status and title copies
of its registrations, i.e., the registration originally
pl eaded or the registration that issued after commencenent
of the proceeding, and thus did nake them of record under
Trademark Rule 2.122(d). 37 CFR 8§ 2.122(d)(1); see also
Hew ett - Packard Co. v. Oynpus Corp., 931 F.2d 1551, 18
UsP2d 1710 (Fed. Cir. 1991); and Philip Mrris Inc. v.
Reem sma Ci garettenfabriken GrbH, 14 USPQR2d 1487 (TTAB
1990); and Floralife, Inc. v. Floraline International

Inc., 225 USPQ 683 (TTAB 1984).

Not wi t hstandi ng petitioner’s failure to submt status
and title copies of the pleaded nmarks, we find that
respondent’s answer to the conpl aint contains adm ssions
sufficient for considering one of the pleaded marks to be
of record. See TBWP § 704.03(b)(1)(A) (2d ed. June 2003)
and cases cited therein. Specifically, in paragraph 2 of
its answer, respondent not only admtted that petitioner
was the owner of application Serial No. 75522195 but al so

acknow edged the application very recently matured into
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Regi stration No. 2530172. |Indeed, the registration issued
| ess than two nonths before respondent’s answer was fil ed.
The Board therefore deens respondent’s adm ssion as

sufficient for purposes of establishing the registration’s

current status and title.®

Thus the record before us consists solely of the
pl eadi ngs, the file of the involved registration which is
automatically of record under Trademark Rule 2.122(b),
and, as expl ai ned above, petitioner’s pleaded mark SERI OQUS

E (subject of Registration No. 2530172).

We can now turn to the petitioner’s |ikelihood of
confusion claim® In determning the issue of |ikelihood
of confusion, we nust analyze all of the probative facts
in evidence that are relevant to the factors set forth in

In re E. |. du Pont de Nenmours & Co., 476 F.2d 1357, 177

® Although respondent also admitted that petitioner was the

owner of Registration No. 2,275,096, the Board finds this

admi ssion alone to be insufficient for purposes of considering
this registration in the record. See TBMP § 704.03(b) (1) (A (2d
ed. June 2003) and cases cited therein.

® Priority is not in issue. The Board has held that, in the
absence of testinony or other evidence relating to priority of
the parties’ marks in their respective registrations, priority
lies with the registrant which owns the registrati on based upon
the application with the earlier filing date. See, e.g., Hilson
Research Inc. v. Society for Human Resource Managenent, 27 USPQ2d
1423, 1428-29 (TTAB 1993) at n. 13; and American Standard Inc. v.
AQM Cor p., 208 USPQ 840, 841-42 (TTAB 1980). This is the case at
hand, i.e., the application upon which petitioner’s registration
is based was filed on June 19, 1998 and respondent’s registration
is based on an application filed on February 18, 1999. Because
there is no other evidence or testinony of record relating to
priority, petitioner prevails on the issue of priority.
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USPQ 563 (CCPA 1973). Because the evidence of record
before us is limted to the parties’ respective

regi strations, we have no evidence which bears on certain
of the factors. Nonetheless, the two key considerations
in any |ikelihood of confusion analysis are the
simlarities between the marks and the simlarities

bet ween the goods. Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). Wth
respect to the parties’ goods, they are, in part,
identical. Petitioner’s registration covers “skin care
products, nanely, facial creans, |otions and noisturizers”
and respondent’s registration covers ”"hand creans, body
creans, face balns and skin fresheners” anong other itens.
Because of the absence of any restrictions in the
respective identifications, these identical goods nust

al so be deened to be offered in the same channels of trade

to the sanme groups of consuners.

In conparing the parties’ marks, we find that while
both petitioner’s mark SERI QUS E and respondent’s mark
SERI QUS MO STURE contain the identical term*“serious,” the
mar ks al so contain additional matter. Thus, considered in
their entireties, the marks have a different sound,
appearance and neaning. Wile respondent’s registration
contains a disclainer of the term*®“noisture,” we mnust

consider the mark in its entirety when determ ni ng whet her
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there is |likelihood of confusion and a disclai ner does not
renove the disclainmed portion fromthe mark for the
purposes of this analysis. |In re National Data Corp., 753
F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985); Specialty
Brands, Inc. v. Coffee Bean Distributors, Inc., 748 F.2d
669, 223 USPQ 1281 (Fed. Gr. 1984); In re M

Comuni cations Corp., 21 USP@d 1535 (Conmir Pats. 1991).
When each mark is viewed as a whole, they will |ikely be
percei ved by consuners as having the respective
connotations of extreme or intense "E' and extrene or

intense noisture.’ These are very different connotations.

In view of the above, and notw thstandi ng that the
identified goods are in part identical, and
notw t hstanding the parties' presunptive use of the sane
channel s of trade and marketing to the sane cl asses of
consuners, we do not find a |likelihood of m stake,

confusion or deception of consumers.

We finally turn to petitioner’s second ground for
cancel l ation, that under Section 43(c) of the Lanham Act,
the use of registrant's mark SERI OQUS MO STURE woul d cause

dilution of the petitioner's fanous mark, SERI QUS SKI N

"Wiile it is plausible that petitioner’s use of “E" inits mark
could be a reference to an Vitam n E or Echinacea suppl enent, or maybe
to using plaintiff's products to treat Eczenm, or to sonething el se
entirely, we cannot conclude with any certainty what the E refers to
because petitioner has not put anything into the record which provides
an expl anati on.
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CARE. As noted above, opposer nade of record no evidence
on which the conclusion that its mark is fanous could be
based. In a simlar sense, there is no evidence of record
denonstrating that the use of registrant’s mark woul d
cause the dilution of petitioner’s mark. In view thereof,
this claimis hereby denied. Trademark Act section
43(c)(1); See also Toro Co. v. ToroHead, Inc., 61 USPQRd

1164 (TTAB 2001).

Because petitioner is the plaintiff herein, it is the
party who bears the burden of proof in this proceeding.
In this respect, petitioner has failed to prove its
allegations in the petition to cancel (which have been
deni ed by respondent) by a preponderance of the evidence.

Decision: The petition to cancel is denied.
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